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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in

" the following way -
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and - should he accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, 1s.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in thg;form of




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (O10) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

¥

iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal agj-éinst this order shall lie before the Tribunal on

payment of 10% of the duty demanded where: duty or duty and penalty are in dispute,-or
.penalty, where penaity alone is ir disnite. »
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s.Udhay-V3J Realty Private
Limited,3"™ floor, Heritage Complex, Bodakdev, Ahmedabad (hereinafter referred
to as the ‘the appellants’ for sake of brevity) against Order-in-Original No. SD-
02/23/AC/2016-17 dated 30.11.2016 (hereinafter referred to as the ‘impugned
order’ for the sake of brevity) passed by the Assistant Commissioner, Service
Tax, Division-II, Ahmedabad (hereinafter referred to as the ‘adjudicating
authority’ for the sake of brevity).

2. Briefly facts of the case are that the appellants are registered with the
Service Tax Department under the category of “"Renting of immovable property
service  [Section65 (105) (zzzz)] and holding Registration  No.
AAACQ1087GSTO001.

3. -During the course of Audit, on reconciliation of figures of taxable income
as appearing in the Balance Sheet/P & L Account vis-a-vis taxable value
declared in the Half Yearly ST-3 returns, it was noticed that they had discharged
less Service Tax liability during the year 2013-14. It was explained by the
appellant at the time of audit that the said income is from renting of movable
properties viz. Furniture and other office equipment, at their Bangalore
premises. The said appellant argued that they have paid VAT on rent of furniture
hence they are not liable to pay Service Tax.

3. A SCN was issued to the said assesses regarding renting of movable
properties viz. Furniture and other office equipment, should not be considered
as taxable service and classified under the "supply of tangible goods service", as
defined under Section 65(105)(zzzj) of the Finance Act, 1994 and amount
shown as rent charges received by them amounting to < 20,75,172/- should
not be considered as taxable value for providing of "Service of supply of tangible
goods service".

4, The adjudicating authority vide OIO No.SD-02/AC/23/2016-17 dated
30.11.2016 decided the matter and held that service provided by the said
assessee as taxable Service under the supply of tangible goods service under
Section 65(105)(zzzj) of the Finance Act, 1994, Confirmed the demand of
Service Tax under Section 73(2) of the Finance Act, 1994 read with Section 68
and Ordered to recover interest under the provisions of Section 75 of the
Finance Act, 1994, Imposed penalty upon the said assessee under Section
77(1)(a) of the Finance Act, 1994 for. the failure to register themselves under
the provision of Section 69 of the Finance Act, 1994 read with Rule 4 of the
Service Tax Rules, 1994. Imposed a penalty under Section 77 (2) of the Finance
Act, 1994, Imposed an equal penalty of < 2,56,491/- upon them under Section
78 of the Finance Act, 1994 for suppressing and not disclosing the value of
taxable services before thé Department and contravening the provisions of-
Section 68 of the Finance Act, 1994 with an intention to evade the payment of

Service Tax.

5. Being aggrieved with the impugned order, the appellants preferred the
present appeal. They stated that they have paid VAT/CST as the case may be,
treating the transaction as deemed sale which is also amenable to VAT/CST as
effective control and possession is transferred by the appellants to the
customers. Renting of Furniture and other office equipments does not fall under
the category of Supply of Tangible Goods service, as they have transferred the
rights to use goods. The Furniture and other office equipment are transferred by
them to customers for their use as per the agreement. Further, as per clause
16.1 of the Lease Agreement, the customers will also repair or replace any

AT N
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d_émage in.(:onnection with the Furniture and other office equipment. The
Furniture and other office equipment becomes the property of the Customers
during the period of lease. They have cited various judgments in their support.

6. Personal hearing in the case was granted on 07.09.2017, Ms. Priyanka
Kalwani Advocate, appeared on behalf of the appellants and reiterated the
contents of the ‘grounds of appeal. She pointed out GIMMCO 48 STR 476
(T,Mum) (para 5.2) to show that right to possession has been transferred. She
submits additional submission on 07.09.2017.

7. 1 have carefully gone through the facts of the case on records, grounds of
the Appeal Memorandum, and oral submissions made by the appellant at the
time of personal hearing and additional submission.

8. I find that issue to be deliberate is whether the renting of movable
properties viz. Furniture and other office equipment be considered as taxable
service and classified under the "supply of tangible goods service", as defined
under Section 65(105)(zzzj) of the Finance Act, 1994, and liable to service Tax.
Whether leasing of furniture and fixtures and other office equipment can be
deemed as sale, as per their agreement of lease. To determine the aspect of
deemed sale it is to be examined that as per agreement there is “transfer of
right to use such goods” or transfer of such goods for use”.

9 In order to decide the issues, I would like to reproduce the relevant
provisions of the Finance Act, 1994 and the Rules made there under in my
attempt to holistically examine the issue and decide on.such applicability of
Service Tax.

9.1~ Supply of tangible goods service has been introduced in the service tax
net w.e.f. 16.5.2008 in Finance Act, 2008 a new taxable service vide Notification
No. 18/2008-ST dated 10.5.2008.

Section 65(105)(zzzzj) of Finance Act, 1994 defines taxable service in relation
to supply of tangible goods as under —

"Any service provided or to be provided to any person, by any other
person in relation to supply of tangible goods including machinery,
equipment and appliances for use, without transferring right of
possession and effective control of such machinery, equipment and
appliances”

9.2.1 CBEC, New Delhi vide letter D.O.F. No. 334/1/2008-TRU dated
29.02.2008 has clarified the scope of services taxable under Supply of Tangible
Goods category in para 4.4, which is as under:

"4.4  Supply of Tangible Goods for use:

4.4.1 Transfer of the right to use any goods is leviable to sales tax/VAT
as deemed sales of goods [Article 366(29D) (d) of the Constitution of
India]. Transfer of right to use involves transfer of both possession and
control of the goods to the user of the goods.

4.4.2 Excavators, wheel loaders, dump trucks, crawler carriers,
compaction,

equipments, cranes etc. off shore construction vessels and barges, geo-

technical vessels, tug and barge flotillas, rigs and high value machineries are -

supplied for use, with no legal right of possession and effective control. -
Transactions of allowing another person to use the goods, without giving legél:,i-"

right of possession and effective control, not being treated as sale of goods".', "i,s"'

LT

2o
)
Q“

b




[ttt A

S

5 V2(ST)222/A-1/2016-17

treated as service.

4,4.3 Proposal is to levy service tax on ‘such services provided in
relation to supply of tangible goods, including machinery, equipmeht and
appliances, for use with no legal right of possession or effective control.
Supply of tangible goods for use and leviable to VAT/sales tax as deemed
sales of goods, is not covered under the scope of the proposed service.
Whether a transaction involves transfer of possession and control is a
question of facts and is to be decided based on the terms of the contract
and other material facts. This could be ascertainable from the fact whether
or not VAT is payable or paid"

9.2.2 Therefore, if the transaction amounts to transfer of right to use the
goods, it will be considered deemed sale under Article 366(29A) of the
Constitution and sales tax will be payable. Otherwise, the transaction would be-
considered as permitting right to use the goods and service tax would be
payable.

9.3.1 From 01.07.2012, the transfer of goods by ways of hiring , leasing,
licensing or any such manner without transfer of right to use such good has
been declared as deemed service. The extract of relevant portion of Section

" 66E is reproduced as under:-

"The phrase 'declared service' is defined in section 65B(44) of the Act as an
activity carried out by a person for another for consideration and specified in
Section 66E of the Finance Act,1994.

"Declared Services — The following shall constitute declared services, namely:-
(a) ..

(b)....

(c)

(d)

(e)

(f) The transfer of goods by way of hiring, leasing, licensing or any such
manner without transfer of right to use such goods has been declared as
deemed service.

9.3.2 From the above definition read with Section 66E, it is clear that transfer
of goods by way of hiring, leasing, and licensing or any such manner without
transfer of right to use such goods is included in service tax net.

9.4.1 Meaning and scope of the phrase 'transfer of right to use such goods' and
example of transaction involved 'transfer of right to use goods have been given
in para 6.6.1 & 6.6.2 of the taxation of Services : An Education guide issued by
the CBEC as under.

6,6 .1 What is the meaning and scope of the phrase 'transfer of right to use
such goods'

Transfer of right to use goods is a well recognized constitutional and legal
concept. Every transfer of goods on lease, license or hiring basis does not
result in transfer of right to use goods. 'Transfer of right of goods' involves
transfer of possession and effective control over such goods in terms, of ‘th .7‘ :

5

judgment of the Supreme Court in the case of State of Andhra Pr ‘esh vs ~
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Rashtriya Ispat N/gam Ltd [Judgment dated 6/2/2002 in Civil Appeal no. 31 of
1991]. Transfer of custody along with permission to use or enjoy such goods,
per se, does not lead to transfer of possession and effective control.

The test laid down by the Supreme Court in the case of Bharat Sanchar Nigam
Limited vs Union of India [2006(2)STR161(SC)] to determine whether a
transaction involves transfer of right to use goods, which has been followed by
the Supreme Court and various High Courts, is as follows:

« There must be goods available for delivery;
. There must be a consensus ad idem as to the identity of the goods;

. The transferee should have legal right to use the goods — consequently all
legal consequences of such use including any permissions or licenses required
therefore should be available to the transferee;

o For the period during which the transferee has such legal right, it has to be
the exclusion to the transferor — this is the necessary concomitant of the plain
language 91 of the statute, viz., a 'transfer of the right to use’ and not merely
a license to use the goods;

«Having transferred, the owner cannot again transfer the same right to others.

Whether a transaction amounts to transfer of right or not cannot be
determined with reference to a particular word or clause in the agreement. The
agreement has to be read as a wholé, to determine the nature of the
transaction.

6.6.2 Whether the transactions listed in column I of the table below involve
transfer of right to use goods?

S.No|Nature of Whether transaction involves transfer of right to use

I A car is given in |Right to use is not transferred as the car owner
hire by a person |retains the permissions and licenses relating to the
to a company |cab. Therefore possession -and effective control
along with a | remains with the owner (Delhi High Court Judgment
driver on payment |in the case of International Travel House in Sales Tax
of charges on per |Appeal no 10/2009 refers). The service is, therefore
month/mileage covered in the declared list entry.

basis

9.4.2 In the above illustration, even if the possession and effective control of
the car is with the driver, he is not having legal rights or possessions of the
car. In the present case also, the possession of the equipments/ machines
etc. and effective control of these equipments/ machines etc. have been
transferred to the lessee by virtue of agreement, the legal right of possession
has not been transferred. '

9.5.1 Further, the Central Board of Excise and Customs vide Circular No.
198/08/2016- Service Tax dated August 17, 2016 has issued clarification on
Service tax liability in case of hiring, leasing, licensing of goods without the
transfer of right to use them, as provided under Section 66E(f) of Finance Act,
1994 as under.

"Subject: Service tax liability in case of hiring of goods without the transfer of- :
the right to use goods. e ?

l

“In terms of sub-clause (d) of clause (29 A) of Article 366 of the: Constltutlon

4

of India, the transfer of the right to use any goods for any purpose (whether

Q
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or not for a specified period) for cash, deferred payment or other valuable
consideration is deemed to be a sale of those goods by the person making the
transfer, delivery or supply and a purchase of those goods by the person to
whom such transfer, delivery or supply is made. It follows that such
transactions will be liable for Sales Tax/Value Added Tax. In terms of section
66E(f of the Finance Act, 1994, transfer of goods by way of hiring, leasing,
licensing or in any such manner without transfer of right to use such goods is -
a "declared service" and hence liable to service tax. In this regard some
representations have been received

2. The matter has been examined. I am directed to draw your attention to the
fact that in any given case involving hiring, leasing or licensing of goods, it is
essential to determine whether, in terms of the contract, there is a transfer of
the right to use the goods. Further, the Supreme Court in the case of Bharat
Sanchar Nigam Limited vs Union of India, reported in 2006(2) STR 161 SC,
had laid down the following criteria to determine whether a transaction
involves transfer of the right to use goods, namely,-

a. There must be goods available for delivery;
b. There must be a consensus ad idem as to the identity of the goods;

¢. The transferee should have a legal right to use the goods -- consequently
all legal consequences of such use, including any permission or licenses
required therefore should be available to the transferee;

d. For the period during which the transferee has such legal right, it has to
be to the exclusion to the transferor this is the necessary concomitant of the
plain language of the statute — viz. a "transfer of the right" to use and not
merely a licence to use the goods;

e. Having transferred the right to use the goods during the period for which
it is to be transferred, the owner cannot again transfer the same right to
others.

3.1 This criteria must invariably be followed and applied to cases involving
hiring, leasing or licensing of goods. The terms of the contract must be
studied carefully vis- a- vis the criteria laid down by the Supreme Court in
order to determine whether service tax liability will arise in a given case.
It is not possible to either give an exhaustive list of illustrations or
judgments on this issue. Cases decided under the Sales Tax VAT
legislations have to be considered against the background of those
particular legislative provisions and terms of contract in that case.

3.2 The following case law may also be referred to. These should not be
applied mechanically but their applicability to the facts of a given case,
the terms of the contract in the given case and the criteria laid down by
the Supreme Court should be examined carefully.

3.2.1 Commissioner VAT vs Internationa.l Travel House Ltd — Delhi
High Court judgement dated8-9-2009 in ST Appeal 10/2009.

3.2.2 Rashtriya Ispat Nigam Limited vs Commercial Tax Officer
reported in 1990( 77) STC 182 and State of Andhra Pradesh vs Rashtriya
Ispat Nigam Limited reported in 2002 (126) STC 114.

‘3 2.3 State Bank of India vs State of Andhra Pradesh reported in
1988 ( 70) STC 215 A.P 3.2.4 Ahuja Goods Agency vs State of Uttar
Pradesh reported in 1997 (106) STC 540.
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'3.2.5 Lakshmi AV Inc vs Assistant Commercial Tax Officer reported in
2001(124) STC 426 Karnataka

3.2.6 G. S -Lamba and Sons vs State of Andhra Pradesh reported in
2015(324) ELT 316 A.P"

9.5.2 In view of above circular, the Board clarified .that in such cases it is
essential to determine whether in terms of the contract, there is a transfer of
the right to use the goods. Further, the criteria laid down in the case of Bharat
Sanchar Nigam Limited vs. Union of India by Supreme Court must invariably be
followed. Further, the Board also gives examples of financial lease & operating
lease, as well as dry leases & wet leases for aircraft industry, to explain and
emphasize the diverse nature of transactions and states that no a priori
generalizations or assumptions about Service tax liability should be made and
the terms of the contract should be examined carefully against the backdrop of
the criteria laid down by the Supreme Court in the Bharat Sanchar Nigam
Limited case as well as other judicial pronouncement.

9.6 It is found that rent is being charged as MOVABLE AREA and movable is
fixed in rented premises. Hence the lessee has no full control on the movable

area. The said assessee has rented the movable area with certain condition. In.

rent agreement, it is mentioned that the lessee cannot carry out any alteration
in interior including furniture without consent of the said assessee. If the said
assessee has paid the VAT, it is the fault on their part and hence they cannot
escaped from payment of service tax.

9.7 I further find that in the present case, it is not in dispute that the said
assessee has supplied tangible goods i.e. furniture, fixture and equipments to
their lessee. I have gone through the copy of lease agreement and found that
said agreement permit only the use of goods to the lessee and does not state
anywhere about transfer of right to use the goods to the lessee.

9.8 The said lease agreement states that the Lessee shall always observe
and perform all the terms and conditions, covenants and provisions on which the
said premises are given on lease and shall not do, omit or suffer to be done
anything whereby the right of the lessor to the said premises the furniture,
fixture and equipment in the said premise provided by the lessor is violated or
forfeited or jeopardized or enhanced or affects the warranties /guarantee
pertaining to the equipment provided in the said premises.

9.9 The essential conditions for taxability under the category "Supply of
tangible goods for use services are (i) there is no transfer of right of possession
and (ii) effective control of the equipments; which are not only stands fulfilled
but also evidenced documentarily, as mentioned in the above paras.

9.10 Mere payment of VAT by the assessee by own volition does not mean that
the liability of service tax is ruled out. Further, ‘right to possess' is quite

different and has different meaning from the word ‘possession’. The

agreement/s entered into by the assessee suggests that the assessee has given
the right of use and the possession to the lessee. However, the legal rights of
possession of the equipments / machines etc. have not been transferred to the
lessee. Further, lease agreement clearly stipulates as under :

9.11 "LESSEE shall not make any alterations, additions or improvement’s-:'tjﬁal"t‘h’é" .

plant without prior written consent of the LESSOR.” Any such addition etc. of

whatever nature, if and when made to the plant shall be deemed to be an -
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" integral part of the plant owned by and be‘i‘dhging to the LESSOR and shell be

subjected to the terms and conditions of this agreement "which clearly mean
that the effective control of the equipments / machines etc. has been retained at
the end of the lessor and the same has not been transferred to the lessee.

10. In view of above discussed facts it can be concluded that the present
transaction is for permitting use of the goods only and not transfer of right to
use the goods thus the services provided by the said assessee are covered
within the definition of "Supply of tangible goods Service" as defined under
Section 65(105)(zzzj) of Chapter V of the Finance Act, 1994 and w.e.f. 01-07-
2012 declared service under Section 66E of the Act. Therefore, service tax on
the said income was required to be charged and recovered from the said
assessee under Section 73.(1) of Finance Act, 1994 and various pleas and case
laws quoted by the assessee in support of their defense are not applicable in this
case. Thus, the said..assessee has failed to discharge the service tax liability of
< 2,56,491/- worked out on taxable value of ¥ 20,75,172/-. It was further
observed that the said assessee had neither included "Supply of tangible goods
Service" in their service tax registration nor paid the Service Tax and also not
reflected the same in their ST-3 Returns. Thus, they have contravened the
provisions of Section 65, 66, 68, 69 and 70 of the Finance Act, 1994 read with
Rule 4, 6 & 7 of Service Tax Rules, 1994.

11. In view of above discussions, I reject the appeal filled by the appellant
and up-hold the Order-In-Original.
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12. The appeals filed by the appellant stand disposed off in above terms.
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FeErT A 3G (37dTew)
Date: &l & /10/2017

ATTESTED /

( K.H.Singhal)

SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD.

BY R.P.A.D.

To,

M/s. Udhay-V3 Realty Private Limited,
3rd floor, Heritage Complex, Bodakdeyv,
Ahmedabad-380054.

Copy To:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner Central Tax, GST South,, Ahmedabad-.

3) The Additional Commissioner, Central Tax , GST South, Ahmedabad

4) The Asst. Commissioner, Central Tax GST South, Div-VII, Ahmedabad (New
jurisdiction). .

8) Guard File.

\/S)/que Asst. Commissioner (System), GST South, Hq, Ahmedabad.







